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JUSTICE WORKMAN concurs in part and dissents in part and reserves the right to file a

separate opinion.



SYLLABUS BY THE COURT

1. “Although conclusions of law reached by a citaourt are subject to
de novo review, when an action, such as an abuse andategise, is tried upon the facts
without a jury, the circuit court shall make a detmation based upon the evidence and shall
make findings of fact and conclusions of law astether such child is abused or neglected.
These findings shall not be set aside by a revigwaurt unless clearly erroneous. A finding
is clearly erroneous when, although there is exaden support the finding, the reviewing
court on the entire evidence is left with the dééimnd firm conviction that a mistake has
been committed. However, a reviewing court mayawarturn a finding simply because it
would have decided the case differently, and ittraff&'m a finding if the circuit court’s
account of the evidence is plausible in light ad thcord viewed in its entirety.” Syllabus
Point 1,Inthelnterest of: Tiffany Marie S, 196 W.Va. 223,470 S.E.2d 177 (1996).” Syl. pt.

1,InreJdessicaG., 226 W. Va. 17, 697 S.E.2d 53 (2010).

2. “The prosecuting attorney is a constitutiondiagdr who exercises the
sovereign power of the State at the will of thegde@nd he is at all times answerable to
them. W.Va. Const., art. 2, Sec. 2; art. 3, Seark;9, Sec. 1.” Syl. Pt. ZRate ex rel.
Preissler v. Dostert, 163 W.Va. 719, 260 S.E.2d 279 (1979).” Syl. pSate ex rel. Diva

P. v. Kaufman, 200 W. Va. 555, 490 S.E.2d 642 (1997).



3. “In civil abuse and neglect cases, the legistahas made DHHR the

State’s representative. In litigations that aredrarted under State civil abuse and neglect
statutes, DHHR is the client of county prosecutbhe legislature has specifically indicated
through W.Va.Code § 49-6-10 (1996) that prosecutarstcooperate with DHHR’s efforts

to pursue civil abuse and neglect actions. Theiogiship between DHHR and county
prosecutors under the statute is a pure attornegtalelationship. The legislature has not
given authority to county prosecutors to litigaitgl@buse and neglect actions independent
of DHHR. Such authority is granted to prosecutamry ainder State criminal abuse and
neglect statutes. Therefore, all of the legal ahdcal principles that govern the attorney-
client relationship in general, are applicablehe telationship that exists between DHHR
and county prosecutors in civil abuse and neglextgedings.” Syl. pt. Hateexrel. Diva

P. v. Kaufman, 200 W. Va. 555, 490 S.E.2d 642 (1997).

4. “Where it appears from the record that the preessablished by the
Rules of Procedure for Child Abuse and Neglect @edmgs and related statutes for the
disposition of cases involving children adjudicatedbe abused or neglected has been
substantially disregarded or frustrated, the resytirder of disposition will be vacated and
the case remanded for compliance with that preamedgntry of an appropriate dispositional

order.” Syl. pt. 5/nre Edward B., 210 W. Va. 621, 558 S.E.2d 620 (2001).



Per curiam:

The petitioner, Michelle M\ appeals the March 31, 2011, order of the Circuit
Court of Webster County terminating her parentghts. The appeal is premised on the
arguments of the petitioner that the prosecutintgriag¢y failed to recommend only the
termination of the petitioner's custodial rights emcommended by the respondent,
Department of Health and Human Resources (DHHRI)tlzat the circuit court was in error
in terminating her parental rights instead of hestcustodial rights. After a thorough review
of the record presented for consideration, thefdyride legal authorities cited, and the
arguments of the petitioners and the respondentiivdethat the circuit court erred in
terminating Michelle M.’s parental rights by fagnto comply with the procedural
requirements of Rule 34 of the Rules of Procedar€hild Abuse and Neglect Proceedings
and by failing to acquire and consider the wish&she child, Ashton M., as to the
termination of Michelle M.’s parental rights as wéged by W. Va. Code § 49-6-5(a)(6)
(2011). We therefore reverse the circuit coudtsiination of Michelle M.’s parental rights
and remand to the circuit court so that it mayvall@HHR to revise its case plan and hold
a new hearing in compliance with Rule 34. In therg that the revised plan recommends
termination of Michelle M.’s parental rights, theusct should determine and consider Ashton

M.’s wishes in reaching a decision as to Michellésiarental rights as required by W. Va.

'We follow our traditional practice in child abusedaneglect matters, as well as other
cases involving sensitive facts by abbreviatinglésé names of the parti€ee, eg., Inre
Jessica G., 226 W. Va. 17, 697 S.E.2d 53 (2010).
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Code § 49-6-5(a)(6) (2011).

FACTUAL AND PROCEDURAL BACKGROUND

On January 19, 2011, DHHR filed a petition alleding abuse and neglect of
Ashton M., a sixteen-year-old minor, by her motiMichelle M., and her mother’s live-in
boyfriend, Terry H. Through the petition, DHHR uested that the Circuit Court of Webster
County enter an emergency protective order granfiftiHR custody of Ashton M. In
support of its petition, DHHR included findinggdthered from interviews with Ashton M.,

Michelle M., and Terry H.

According to the petition, Ashton M. claimed thaginning in 2003 or 2004
when she was eight or nine years old and continumithe filing of the petition, Terry H.
engaged in contact such as touching her breastsaamal, fondling her, and watching her

shower. She stated that she informed her mothirest alleged abuses.

As noted in its petition, DHHR'’s interview with Mhelle M. revealed the
following:
I. Michelle [M.] stated that she had once given

Terry [H.] permission to examine the child’s breasthen she
had complained about them being sore, becauseidheotd
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know what to look for and that she believed Teng khow
from having previously examined his teenage daughiieeasts.

ii. Michelle [M.] reported that the child had never
stated anything to her about being “fingered” dmat she did
not believe the child when she reported being watdh the
shower’
lii. Michelle [M.] reported that she once allowed
Terry [H.] to examine the child’s vaginal area wliae child
reported having an unknown discharge.
Also noted in the petition, DHHR’s interview witheflry H. shows that he admitted to

examining Ashton M.’s breasts on one occasion dsal ta “maybe once stating that he

would give her a cell phone if she would show hien breasts.”

After a preliminary hearing on February 2, 201%, ¢ircuit court entered an
order on February 3, 2011, placing Ashton M. iti@ ¢ustody of DHHR. In the order, the
circuit court found that the statements of Mich&lleand Terry H. confirmed that the alleged

abuses occurred and that Michelle M. failed togrbAshton M. from abuse.

An adjudicatory hearing was held on February 18,12@t which time the

circuit court took judicial notice of the evidenpeeviously adduced at the preliminary

?In her testimony during the dispositional hearimgh\darch 11, 2011, Michelle M.
stated again that she did not believe Ashton Mlégjations regarding Terry H. and that she
intended to continue living with Terry H.



hearing, and the court heard testimony. The dicaurt found that Michelle M. and Terry
H. were abusive and neglectful parents and thatoksM. was an abused and neglected

child under the meaning of the law.

At the dispositional hearing on March 11, 2011, ¢hreuit court terminated
Michelle M.’s parental rights, despite the recomasion of DHHR, given through the
testimony of DHHR caseworker Sheila Waaad DHHR'’s case plan for the child, that only
Michelle M.’s custodial rights be terminated. Dhgithe hearing, the court discussed the
termination of parental rights with the prosecutattprney, Dwayne Vandevender, and

Michelle M.’s attorney, Howard Blyler:

MR. VANDEVENDER: Your Honor, as far as tAdult
Repondents, Mr. [H.] and Ms. [M.], they don’t wanistody.
Ms. [M.’s] testimony is that she doesn’t believeavhappened.
She still lives with Mr. [H.] and she states that hActions will
continue to not protect Ashton, Your Honor. So wédve that
the termination recommended by the Department is --

THE COURT: Well, let me ask you; in ligbt the
overwhelming evidence in this case and in lighthefabsolute
refusal of the mother to acknowledge the truttnat,tand based
on the desires of the infant to maintain a relafop, why
should | not permanently terminate parental rigfatsed on the
Supreme Court’'s decision. | mean, why should | not
permanently terminate?

*The petitioner correctly states in her brief tHaa transcript of the dispositional
hearing incorrectly refers to Sheila Ware as “Shéilinter.”
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MR. VANDEVENDER: Your Honor, | see no reasvhy
you shouldn’t. Post-termination visitation | bekeshould be at
Ashton’s discretion. She wants visitation. Aftee thst hearing
she asked if she could see her mother superviged few
minutes and so | believe she wants that. And Ebelithat the
Court should allow it as per the previous coureor@ut | see
no reason why you shouldn’t terminate.

* * *

MR. BLYLER: . . . [F]or the Department'stArney to

now stand up and take a position contrary to whahad been
advised puts me in a difficult position because hewen’t

presented any witnesses and haven't gotten intoWWearelied

on that. The Guardian ad Litem has relied on that.

* * *

THE COURT: They first made the recommeiaiadnly

after | made inquiry based on the case law inghase did the

Prosecutor state that he didn't know of any reasty |

shouldn’t under case law.

At the dispositional hearing, the parties also uksed Ashton M.’s feelings
toward her mother and her wishes going forwardegard to Ashton M.’s wishes as to the

termination of her mother’s parental rights, thége stated, “I just don’t know what the

desires of the child are.”

The court entered its order with its findings frdme dispositional hearing on
March 31, 2012. The order terminated Michelle Mhaental rights. Michelle M. now

appeals this order.



STANDARD OF REVIEW

The petitioner requests that this Court reverse dineuit court’s order
terminating her parental rights. In abuse andewgbroceedings, questions of fact are

reviewed for clear error, and questions of lawrakgewedde novo:

“Although conclusions of law reached by a circwiug are
subject tade novo review, when an action, such as an abuse and
neglect case, is tried upon the facts without g, jtire circuit
court shall make a determination based upon theeace and
shall make findings of fact and conclusions of &sto whether
such child is abused or neglected. These findihgl sot be set
aside by a reviewing court unless clearly erronegugnding

is clearly erroneous when, although there is exadéa support
the finding, the reviewing court on the entire @rnde is left
with the definite and firm conviction that a mistakas been
committed. However, a reviewing court may not owerta
finding simply because it would have decided theseca
differently, and it must affirm a finding if thercuit court’s
account of the evidence is plausible in light @ técord viewed
in its entirety. Syllabus Point In the Interest of: Tiffany Marie
S, 196 W.Va. 223, 470 S.E.2d 177 (1996).”

Syl. pt. 1,Inre Jessica G., 226 W. Va. 17, 697 S.E.2d 53 (2010).

DISCUSSION

Michelle M. asserts two assignments of error. tFisbe argues that the
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prosecuting attorney inappropriately failed to raoeend termination of her custodial rights,
rather than her parental rights, contrary to tleomamendation of DHHR. Second, she
argues that the circuit court improperly terminalbed parental rights instead of only her
custodial rights. As to this second assignmerradr, Michelle M. alleges that the circuit
court failed to comply with both the W. Va. Codadahe Rules of Procedure for Child

Abuse and Neglect Proceedings. We now addressoédigr arguments in turn.

A.

Prosecutorial Duty

Whether the prosecuting attorney acted appropyiaiehis case requires an
evaluation of prosecutorial duties in abuse andentgases. We have established that “[a]
prosecuting attorney is a constitutional officelomxercises the sovereign power of the State
at the will of the people and he is at all timesvaerable to them. W.Va. Const., art. 2, Sec.
2; art. 3, Sec. 2; art. 9, Sec. 1.” Syl. PtS2fe ex rel. Preissler v. Dostert, 163 W.Va. 719,
260 S.E.2d 279 (1979).” Syl. pt. Sate exrel. Diva P. v. Kaufman, 200 W. Va. 555, 490
S.E.2d 642 (1997). This Court has addressed theofdhe prosecuting attorney in abuse
and neglect cases in syllabus point &ate exrel. Diva P.:

In civil abuse and neglect cases, the legislatasatade DHHR

the State’s representative. In litigations thattamreducted under

State civil abuse and neglect statutes, DHHR isctlemt of

county prosecutors. The legislature has specijidgaliicated
through W.Va.Code § 49-6-10 (1996) that prosecutoust
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cooperate with DHHR’s efforts to pursue civil abuse and
neglect actions. The relationship between DHHR emehty
prosecutors under the statute is a pure attornegtcl
relationship. The legislature has not given autiidd county
prosecutors to litigate civil abuse and neglectioast
independent of DHHR. Such authority is grantedraspcutors
only under State criminal abuse and neglect swtiliteerefore,
all of the legal and ethical principles that govéra attorney-
client relationship in general, are applicableh® telationship
that exists between DHHR and county prosecutawihabuse
and neglect proceedings.

(Emphasis in original).

In the case before us now, Michelle M. argues mbnef to this Court that
“the Prosecuting Attorney who is charged with repraging the best interest of the
Department in this case failed to appropriately endfle recommendations that his client set
forth on the stand in his argument to the CouS8lie also states,

| cannot imagine a private attorney representingrigate

individual in a civil or criminal matter or even aittorney

representing a Respondent in an abuse and negétbmp

standing up and saying to the court that it doematter what

my client wishes the Court to do and make a recomaiaion
contrary to the best interest of his client.

We agree with Michelle M. that an attorney-clieziitionship existed between
the prosecuting attorney and DHHR, and as suchpiithgecuting attorney had a duty to
represent DHHR’s recommendation of terminationustadial rights only, not termination

of parental rights, to the circuit court. Howevafter reviewing the transcript of the



dispositional hearing, we disagree with Michelle’sMconclusion that the prosecuting

attorney failed to meet his obligations.

During the dispositional hearing, the prosecutittgraey presented evidence
through the testimony of the DHHR caseworker thHHR recommended termination of
Michelle M.’s custodial rights. At no point in theearing did the prosecuting attorney
recommend to the circuit court that it terminatecMille M.’s parental rights. We believe
Michelle M. mischaracterizes the statements optlosecuting attorney in his responses to
the circuit court’s questions regarding terminatibparental rights. Rather, the circuit court
attempted to clarify the prosecuting attorney' poeses by stating that the prosecuting
attorney recognized that the circuit court haddigal authority to terminate parental rights

despite DHHR’s recommendation that only MichellésMustodial rights be terminated.

We also note that in DHHR'’s original petition teethircuit court to remove
Ashton M. from the custody of Michelle M. and TeHyand place her in DHHR’s custody,
DHHR included the following: “The [DHHR] would fthlrer pray that in the event the Court
deems it appropriate, the Court order teenination of the parental or custodial rights
and/or responsibilities of the abusing parents emimit said infant to the permanent
custody of the [DHHR] . . . .” (Emphasis added)t nd point after filing this petition did

DHHR seek to clarify that it no longer sought teentination of parental rights. Therefore,



even if the prosecuting attorney had actively rec@mded that the circuit court terminate
parental rights instead of custodial rights, hitwtuld not have been violating his duty to
his client. Therefore, we find that the proseayiittorney did not act inappropriately during

the dispositional hearing.

B.

Rejection of the Case Plan

Michelle M. alleges that the circuit court’'s disgmsal hearing order
terminating her parental rights must be reversedie it does not comply with Rule 34 of

the Rules of Procedure for Child Abuse and Nedteoteedings. Rule 34 states,

If objections to the child’s case plan are raiggti@disposition
hearing, the court shall enter an order:

(a) Approving the plan;

(b) Ordering compliance with all or part of thegla

(c) Modifying the plan in accordance with the evide

presented at the hearing; or

(d) Rejecting the plan and ordering [DHHR] to subanievised
plan within thirty (30) days. If the court rejecte child’s case
plan, the court shall schedule another disposhearing within

forty-five (45) days.

Michelle M. relies on subsection (d) to supportpiheposition that, upon the circuit court’s

objection to the child’s case plan recommendingtémmination of custodial rights, the

“The “case plan” described in this rule is formeabmbining the “family case plan”
as described in W. Va. Code § 49-6D-3 (1998) wattlidonal information required by and
described in § 49-6-5(a) (2011).
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circuit court should have scheduled another disjoosil hearing and ordered DHHR to

create a revised plan.

None of the parties cites to case law to suppontefute Michelle M.’s
application of this rule. We have only discusseteR34 in one casdnre Edward B., 210
W. Va. 621, 558 S.E.2d 620 (2001). In that case,HBHsubmitted a case plan
recommending that the mother receive an improverpenibd with the ultimate goal of
reunification of the children with the mother. Tdiecuit court did not agree that the mother
should receive an improvement period and entereatdar terminating her parental rights
to one of her children. This Court found thatlifg]lower court, through its disposition order,

implicitly rejected the case and permanency pldmstied by the DHHR.”

Like In re Edward B., the circuit court in the case at bar did notdallthe
DHHR case plan recommendation and terminated trenga rights of the petitioner. In
doing so, the circuit court implicitly rejected thaase plan. Therefore, as Michelle M.
argues, under Rule 34(d), the circuit court shbalk scheduled a subsequent dispositional

hearing and should have ordered that DHHR creetgised case plan.

During oral argument, Michelle M. argued that W.. Cade § 49-5D-3a(a)

(2004) should also apply in this case, but thatetlappears to be a conflict between Rule 34

11



and this statute. Michelle M. referred to 8§ 49-8®+o support her proposition that the

circuit court acted prematurely in terminating parental rights. Section 49-5D-3a(a) reads,

In any case in which a multidisciplinary treatmigatm develops
an individualized service plan for a child pursuaotthe
provisions of section three of this article, theitshall review
the proposed service plan to determine if impleiagom of the
plan is in the child’s best interests. If the ndiKciplinary team
cannot agree on a plan or if the court determionesoradopt the
team’s recommendations, it shall, upon motion @ Sponte,
schedule and hold within ten days of such detertminaand
prior to the entry of an order placing the childhe custody of
the department or in an out-of-home setting, a ihgato
consider evidence from the team as to its ratiohalethe
proposed service plan. If, after hearing held pamsuo the
provisions of this section, the court does not adop teams’s
recommended service plan, it shall make specifidtemr
findings as to why the team’s recommended seriae was
not adopted.

Specifically, Michelle M. contends that 8 49-5D-8a(equired the circuit court to schedule
a hearing to reevaluate the case after a ten-d&ydpeMichelle M. noted that this ten-day

requirement appears to conflict with the forty-fd@y requirement of Rule 34.

The conflict Michelle M. believes exists is easigolved. Section 49-5D-

3a(a) and Rule 34 do not refer to the same thindg B4 refers to a case plan developed

according to 8 49-6-5(a). Section 49-5D-3a(a) reete an individualized service plan
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created by a multidisciplinary team (MDT) accordindg 49-5D-3 (2007).In this case, the
record shows that the MDT did make a recommendaisaio Michelle M.’s rights, but the
record does not show that a multidisciplinary teaeated an individualized service plan for

Ashton M. Therefore, 8 49-5D-3a(a) does not applyis case.

Although § 49-5D-3a(a) does not apply, Rule 34 dgysy to the instant case.
DHHR created a case plan that was rejected byitbeitccourt, and DHHR was not given
the opportunity to revise the case plan beforecitwiit court entered its order terminating
Michelle M.’s parental rights. Under tke novo review of this legal issue, we find that the

circuit court committed reversible error by failibgcomply with Rule 34.

C.

Consideration of the Child’'s Wishes

In arguing that the circuit court erred in termingt her parental rights,
Michelle M. also references W. Va. Code 8§ 49-6-&{T) (2011), which requires the court
to “give consideration to the wishes of a childrteen years of age or older or otherwise of
an age of discretion as determined by the courrigg the permanent termination of

parental rights.” In her brief to this Court, tBeardian ad Litem referencisre Jessica

Pursuant to § 49-5D-3(a), individualized servianglare only created “for children
who are victims of abuse or neglect and their feemivhen a judicial proceeding has been
initiated involving the child or children for juvdes and their families involved in status
offense or delinquency proceedings.”
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G., 226 W. Va. 17,697 S.E.2d 53 (2010), to supp@rproposition that Ashton M.’s wishes
regarding the termination of her mother’s parerggits should have been considered before

Michelle M.’s parental rights were terminated.

The pertinent facts dh re Jessica G. are similar to the those of the case at bar.
In that case, the parent’'s parental rights were @sminated in an abuse and neglect
proceeding. Unlike here, im re Jessica G., the circuit court had been presented with
evidence that the child, a thirteen-year-old, dat wish for her father’s rights to be

terminated. The Court found,

After reviewing the circuit court’'s order terminagi the
Appellant’s parental and custodial rights, as \@sla review of
the transcript of the dispositional hearing, wedfithat the
circuit court failed to adequately explain why Jes<5.’s, who
was thirteen years old at the time of the disposél hearing
(and is now fourteen years old), was not “otherwisan age of
discretion,” Id., and why her wishes were not factored into
whether termination of the Appellant’s parentahtgy and the
concomitant bond between Jessica G. and her fathght be
contrary to Jessica G.’s best interest and emdtiwekbeing.
We are particularly concerned with the completeeabs ofany
testimony at the dispositional hearing by a licenseental
health care provider as to the possible psychaodbgic
consequences to Jessica G. by terminating henserental
rights.

In Syllabus Point 5]n re Edward B., 210 W.Va. 621, 558
S.E.2d 620 (2001) we held that:

Where it appears from the record that the process
established by the Rules of Procedure for Child
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Abuse and Neglect Proceedings and related
statutes for the disposition of cases involving
children adjudicated to be abused or neglected has
been substantially disregarded or frustrated, the
resulting order of disposition will be vacated and
the case remanded for compliance with that
process and entry of an appropriate dispositional
order.

InreJessicaG., 226 W. Va. 17, 22, 697 S.E.2d 53, 58 (2010).

The facts in the record demonstrate that the dircourt, in deciding to
terminate Michelle M.’s parental rights, did novkdefore it Ashton M.’s wishes regarding
the termination of her mother's parental rights whemade its decision. During the
dispositional hearing, none of the parties expitsgeat Ashton M.’s wishes were in regard
to the termination of Michelle M.’s parental rightsappears from the record that the parties
had only acquired Ashton M.’s wishes as to the teatiron of Michelle M.’s custodial rights
and not the termination of Michelle M.’s parentghts. Also, the circuit court noted that
it did not know what the desires of Ashton M. wefgnally, there is no discussion of the
wishes of the child regarding the termination otMille M.’s parental rights in the circuit

court’s March 31, 2011, order.

Upondenovo review of the circuit court’s March 31, 2011, ardee find that
the circuit court failed to determine or considshfon M.’s wishes regarding the termination

of her mother’s parental rights as required by \&. @ode § 49-6-5(a)(6).
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V.

CONCLUSION

For the reasons set forth above, this Court resdfse circuit court’s order
entered March 31, 2011, which terminates the peii’'s parental rights. This case is
remanded to the Circuit Court of Webster Countytlsat it may comply with the
requirements of Rule 34 of the Rules of Procedur€hild Abuse and Neglect Proceedings.
In the event that DHHR'’s revised case plan reconasé¢grmination of parental rights, the
circuit court shall determine and consider the essbf Ashton M. pursuant to W. Va. Code

§ 49-6-5(a)(6)(C).

Reversed and remanded with directions.
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Workman, Justice, concurring, in part, and dissentin part: OF WEST VIRGINIA

| dissent to the majority’s conclusion that the éswourt failed to consider the
wishes of the child, Ashton M., pursuant to Wesg\fiia Code § 49-6-5(a)(6)(C)(2009 &
Supp. 201 Hregarding disposition, and to their finding tHe tircuit court did not comply
with the requirements of Rule 34 of the Rules aidedure for Child Abuse and Neglect.
| concur with the majority regarding the determioat‘that the prosecuting attorney did not
act inappropriately during the dispositional hegkj}i when the prosecutor recognized that
the circuit court had the legal authority to teraignthe Petitioner mother’s parental rights

despite the DHHR’s recommendation that only hetamlial rights be terminated.

l.
The majority looks almost silly in reaching thexctusion that the circuit court

failed to consider Ashton’s wishes, because an exatran of the record of the dispositional

'West Virginia Code § 49-6-5(a)(6)(C) requires thart to “give consideration to the
wishes of a child fourteen years of age or oldeotherwise of an age of discretion as
determined by the court regarding the permanentitation of parental rights.1d.



hearing makes it abundantly clear that the circaiirt gave careful consideration to the
child’s wishes and fashioned a disposition thati@uotect her from further abuse, but still
honored her wishes to have continued contact veitmiother. At the dispositional hearing,
the guardian ad litem argued to the circuit cduat &s long as Ashton could maintain contact
and a relationship with her mother, she would legopy with the circuit court’s decision.
(Emphasis added). Specifically, after the circaiirt brought up the possibility that it would

terminate the Respondent mother’s rights, the gaarad litem argued as follows:

MS. MORTON: Your Honor, perhaps there’s a distioti
without a difference. Ashton does want to
maintain a relationship and contact with her
mother The reason | did call her in here to
discuss this matter of legal verus parental rights
Is that she is 16What she wants to accomplish is
the continued contact with her mother.

Now, the way | understood termination of
custodial rights was that Michelle would be
forever barred from having physical custody of
Ashton. Now if her parental rights were
terminated, parental legal rights were terminated,
that would also bar any inheritance by Ashton
from her mother or —

THE COURT: | don’t know where that comes from. As
a matter of fact, | don’t know any case that
addresses that issue. With regard to that, cértain
the issue of support is not terminated by the
termination of parental rights.

But again, my question is the Supreme
Court has said that with a person of teenage years
if it causes some emotional impact upon the child,
that termination of parental rightshe Court
should consider the wishes of the child in that
regard.



MS. MORTON:
THE COURT:
MS. MORTON:

MS. MORTON:

Now that may be in some way the
distinction without a difference, if | understand
what you're sayingthat | can terminate parental
rights if it doesn’t have any adverse impact upon
the child but still meets the desires of the chyd
permitting post-termination visitationWhere |
can designate that visitation is that when you look
to the decision by the Supreme Court that
indicates that in terms of the parental rights that
have been terminated up to [sic] adoption, any
party can file a motion for modification.

It clearly says in that case that if the
parental rights have been terminated, then the
parents don’t have the right to do that. Butd th
parental rights have not been terminated then that
would give the mother the right to come in and
seek a modification prior to disposition subject to
termination of parental rights. So | think these i
a significant legal difference. | just don’t know
what the desires of the child are.

It would be significant for Ashton, nb8.

She’s not 18, she’s 16.

| mean she’s 16, which means she’s very
close. If she were a child of 2 or 6 — Your Honor,
she’s out in the hall and | could bring her ins It
just very difficult for her to come into these
proceedings. It's hard/Vhat I'm saying to you is
this; | don't know that she would understand the
legal distinction that the Court just made and
obviously | didn’t understand it all either because
| misspoke. However, as long as the maintenance
of contact and visitation continues with her
mother, however that is accomplished, is intact |
think the child will be happy.

* * *

Like I said| think so long as that means is
accomplished and maintained | think she’s going
to be happy. As far as the child is concerned it's



the end that is important, not the means or way
which we get there.

* * *

THE COURT: The Court finds that the Respondent
Mother has failed to adequately protect the child;
that she failed to take reasonable action to protec
the child in light of clear and convincing evidence
to the contrary. The Court is further of the
opinion that she desires to maintain contact and
a relationship with Mr. H[][.] [the Respondent’s
boyfriend] over maintaining custodial rights of
the child.

The Court finds there is no reasonable
grounds to believe that the conditions of the abuse
and neglect that have arisen can be reasonably
corrected within the foreseeable futuréhere is
absolutely no evidence before this Court that the
termination of the Respondent Mother’s parental
rights will adversely affect the child. In fadtgt
desires of the child set forth in the record irsthi
case indicates that the child’s interests can be
adequately protected by the Court granting the
Respondent Mother supervised post-termination
visitation with the child in accordance with the
child’s desires.

Therefore, the parental rights of the
Respondent Mother are hereby permanently
terminated and the Court will grant supervised
post-termination visitation with the child to be
supervised by the grandmother at a reasonable
time provided the child will never be out of the
presence of the grandmother with the mother and
pursuant to the desires of the infant child.

(Emphasis added).



Obviously, neither the Petitioner mother’s couns®l the guardian ad litem
seemed to understand that even when parental aght®rminated, visitation and contact
can continue. This Court first enunciated the ephof post-termination visitation In re
Christina L, 194 W. Va. 446, 460 S.E.2d 692 (1995). The circourt understood the law
and fashioned thereunder a means to protect Astawrfurther abuse while still permitting
her continued contact with her mother in a saférgetind even made specific findings
regarding the child’s wishes as can be seen frasmtbrtion of the transcript in which the
circuit court states:
Therefore, the parental rights of the Respondentthilo are hereby
permanently terminated and the Court will granteyised post-termination
visitation with the child to be supervised by thengimother at a reasonable
time provided the child will never be out of thegence of the grandmother
with the mother and pursuant to the desires ofrifent child.

(Emphasis added). And although the guardianehlitid not know the correct terminology,

she stated the child’s wishes very clearly on #w®rd, and the judge not only considered,

but also honored them.

Exacerbating the problem with the majority turnénggart of its decision on this
iIssue is that neither the Petitioner mother nogtrerdian ad litem even assigned as error the
circuit court’s alleged failure to consider the es of the child, but merely argued it within

the context of the assignment of error relatingtmination. Consequently, the majority has



elevated an argument to “assignment of error” stalthis Court has consistently found that
assignments of error nor raised on appeal are déa@meed. See Covington v. Smjth13

W. Va. 309, 317 n.8, 582 S.E.2d 756, 764 n.8 (20€t8}ing that casual mention of an issue
in a brief is insufficient to preserve the issueappeal)Tiernan v. Charleston Area Med.
Ctr., Inc, 203 W. Va. 135, 140 n.10, 506 S.E.2d 578, 583 (1298) (finding that “[i]ssues
not raised on appeal or merely mentioned in passimgdeemed waived.” (citation omitted));
State v. Lilly 194 W.Va. 595, 605 n.16, 461 S.E.2d 101, 111 (1B®5) (finding that
“casual mention of an issue in a brief is cursimeatment insufficient to preserve the issue
on appeal.” (internal quotations and citation dewd). Nor did the guardian ad litem and
mother state an objection for the record on tleaes Consequently, the majority takes an

alleged error that was not preserved by any pa&fiyrb the circuit court or made the subject

of an assignment of error here and reverses thaitcaourt on that basis.

Moreover, nothing irin re Jessica G226 W. Va. 17, 697 S.E.2d 53 (2010),
or in West Virginia Code § 49-6-5(a)((6), whichrédied upon by the majority in reversing
the circuit court on this issue, can be constftednply that the wishes of a child who is
fourteen years or older, or who is an age of dismmeas determined by the court, must
control a court’s decision on whether to termingeental rights.”In re Jessica G226 W.
Va. at 23, 697 S.E.2d at 59 (Workman, J., concgjrilgain, West Virginia Code § 49-6-

5(a)(6) only provides that “[n]otwithstanding angher provision of this article, the court



shall give consideration to the wishes of a childrfeen years of age or older or otherwise
of an age of discretion as determined by the cagarding the permanent termination of
parental rights.1d. Thus, the child’s only right emanating from tbeegoing statute is to
express his or her wishes regarding the terminatfdhe parental rights. “The ultimate
decision [concerning termination of parental rijhtmmains squarely within the circuit
court’s discretion; however, the best intereststiod child remains the paramount
consideration.” 226 W. Va. at 23, 697 S.E.2d at BBthe instant case, it is clear from the
hearing below that the guardian ad litem expres&shkton’s desires to maintain a
relationship with her mother, and that so longexsnitted to do so, that was all that mattered
to Ashton. The circuit court considered this desirgranting supervised post-termination

visitation.

Il.
Rule 34 of the Rules of Procedure for Child Abuse Bleglect Proceedings
provides:

If objections to the child’s case plan are raisédha disposition
hearing, the court shall enter an order:

(@) Approving the plan;

(b)  Ordering compliance with all or part of the glan

(c) Modifying the plan in accordance with the evidempresented
at the hearing; or

(d) Rejecting the plan and ordering the Departnierdubmit a
revised plan within thirty (30) days. If the couejects the
child’s case plan, the court shall schedule anadireosition
hearing within forty-five (45) days.



Id. That rule was examined in re Edward B.210 W. Va. 621, 558 S.E.2d 620 (2001),
wherein the Court held in syllabus point five that
[w]here it appears from the record that the proessablished by the
Rules of Procedure for Child Abuse and Neglect @edigs and related
statutes for the disposition of cases involvinddrien adjudicated to be abused
or neglected has beeambstantially disregarded or frustratethe resulting

order of disposition will be vacated and the caseanded for compliance
with that process and entry of an appropriate digjpmal order.

Id. at 624, 558 S.E.2d at 623 (emphasis added).

The only difference in the DHHR’s recommendationd &me circuit court’s
disposition is one of semantics. Thus, the circoitrt Order did not substantially disregard
or frustrate the disposition process recommenda®nequired byn re Edward B Id.
Instead, after hearing argument of counsel (andigireg an opportunity for evidence to be
taken if any party desired to do so), the circaiirt modified the plan in accordance with the

hearing. Id.

Upon remand, the circuit court will surely once iad#ear the child’s wishes
and act as is his prerogative as the presidingiticourt judge in terminating rights and
allowing post-termination visitation. This resiglinot only reasonable, compassionate and
legally sound, it also protects this child fromthar abuse. It should be noted that the

Petitioner mother continued to maintain her boyiftis innocence of sexual abuse of her



child, even in light of his own admissions to seébalmuse. A mother’s choice of a boyfriend
over her child in this type of scenario clearlyleets a lack of basic maternal instinct and
ability to protect. Absent termination of legaihis, this mother could return to court and
seek to regain full legal rights to this child. Teiecuit court wanted to see to it that the

child’s wishes were honored, but also wanted togmtcher from further abuse.

Perhaps the majority will yawn, and say, oh wdilis tis just a per curiam
opinion and this child will be eighteen soon anywBwut it must be remembered that the law
set forth by the majority will have precedentialuéd and may be cited as legal support in
future cases where there is not the potentiallyimamt protection of a child reaching age

eighteen.

’SeeSyl. Pts. 3 and 4 &falker v. Doe210 W. Va. 490, 558 S.E.290 (2002)(holding
that “[p]er curiam opinion have precedential vahisean application of settled principles of
law to facts necessarily differing from those stisin signed opinions. The value of a per
curiam opinion arises in part from the guidancehsdecisions can provide to the lower
courts regarding the proper application of theabyls points of law relied upon to reach
decisions in those cases|,]” and “[a] per curiarmmm may be cited as support for a legal
argument.”).





